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NEWS

Supreme Court Will Review Burden of Proof of Corporate
Whistleblowers
The justices will consider if and when the burden shifts to employers to show they did not unlawfully
retaliate against a whistleblowing employee.

May 01, 2023 at 12:58 PM

 4 minute read

United States Supreme Court

Jimmy Hoover Jimmy Hoover 

Event

The British Legal
Awards (BLA) 2023
Celebrating achievement,
excellence, and innovation in the
legal profession in the UK.

Get More Information 

The U.S. Supreme Court next term will consider the evidentiary burden of corporate
whistleblowers under the Sarbanes-Oxley Act, as the justices on Monday agreed to hear
the appeal of a former UBS employee’s whistleblower lawsuit against the investment
bank.

The case granted review, Murray v. UBS Securities LLC., deals with a purported split
among the federal circuit courts over who has the burden of proof in a whistleblower
lawsuit brought under the 2002 act: the employee or the employer?

Or more specifically, must corporate whistleblowers show at trial that their punishment
resulted from their employers’ “retaliatory intent”? Or must employers show they did not
have such intent to mount a successful a#rmative defense against a whistleblower
lawsuit?

The petitioner in the case, Trevor Murray, claims he was fired as a research strategist from
UBS after asserting his independence from the investment bank’s trading desk. Murray
says he was frequently pressured by a senior UBS trader to color his reports about the
bank’s investments in commercial mortgage-backed securities to make them palatable to
investors.

Murray filed a lawsuit under the whistleblower provision of the Sarbanes-Oxley Act, which
allows employees to sue for being punished for bringing financial risks to light. Congress
passed the in the wake of the Enron accounting scandal.

Following a more than two-week trial, a jury sided with
Murray and awarded him back pay and compensatory
damages. However, UBS won its appeal before the U.S.
Court of Appeals for the Second Circuit.

A unanimous panel of the federal appeals court in
Manhattan held that Murray was required to “prove by a
preponderance of the evidence that the employer took the
adverse employment action against the whistleblower-
employee with retaliatory intent.”

In doing so, the Second Circuit improperly shifted the
burden onto Murray to prove retaliatory intent, he told the
Supreme Court in his petition to the high court in January.
Murray is being represented by trial lawyer and former
federal prosecutor Robert Lloyd Herbst.

Under the law, corporate whistleblowers are only required
to show that the protected activity was a “contributing factor” in their punishment, Murray
said in his petition. Instead, it is up to the employer to prove that it lacked retaliatory intent
under the burden-shifting framework of the law, he said.

Murray said the Second Circuit’s decision poses a “square conflict” with “four other courts
of appeals—none of which requires plainti!s to prove their employer’s animus or
motivation.”

“Only this Court can resolve the conflict over this important question of law, and this
petition provides an ideal opportunity to do so,” Murray said.

Murray’s petition received a boost from U.S. Sens. Chuck Grassley, R-Iowa, and Ron
Wyden, D-Oregon. The bipartisan duo said in an amicus brief that the court should hear
the case to resolve the “deep and widening split” among the circuits and correct the
Second Circuit’s wrong approach to burden-shifting under the law. Grassley noted that he
“co-authored” the whistleblower provision of the law and therefore “has a strong interest
in ensuring that the Court interprets [Sarbanes-Oxley] in accordance with the plain text
and congressional intent.”

Herbst, Murray’s attorney, said his client and legal team were “heartened” by the court’s
decision to take up the case. “We look forward to arguing this case on the merits, and
advancing our contention that the Second Circuit’s decision should be reversed,” he said.

UBS is represented by Gibson Dunn partner Eugene Scalia, the former Secretary of Labor
and son of the late Justice Antonin Scalia.

UBS made a number of arguments in opposing Murray’s high court appeal. First the bank
said the “retaliatory intent” requirement was only one of multiple problems that the
Second Circuit found with the purportedly vague instructions given to the jury at trial.
Further, UBS accused Murray of having “substantially overstated” the conflict between the
federal circuits, and said the issue is not yet “ripe” for the Supreme Court’s review.

The case is Murray v. UBS Securities LLC. The number is 22-660.

You Might Like

April 24, 2023

May/June Editor's
Note: Bank and PFAS
Pollution Bailout
Woes
By Christine Schi!ner

 2 minute read

By Scott Graham

EVERYTHING IP

Skilled in the ArtSkilled in the ArtSkilled in the ArtSkilled in the Art

This week, Scott Graham digests
the latest developments on
everything IP and helps make
sense of the trends, data, and
politics around patents.

April 25, 2023

SEC Private Funds
Attorney Joins
Morgan Lewis Amid
Big Law Demand for
Regulatory Lawyers
By Abigail Adcox

 4 minute read

March 21, 2023

DiCello Levitt
Launches San Diego
O!ce With 5-
Partner Group From
Robbins Geller
By Christine Schi!ner

 2 minute read

REGULATION | ENFORCEMENT

Compliance Hot SpotsCompliance Hot SpotsCompliance Hot SpotsCompliance Hot Spots

This week, we break down the
latest developments in
compliance, enforcement and
government affairs, reporting on
what regulators are up to and
arming in-house counsel and their
outside partners with the insight
to obtain better outcomes.

May 04, 2023

Oklahoma Asks U.S.
Supreme Court to
Stop State's Own
Execution of
Condemned Inmate
By Jimmy Hoover

 5 minute read

  SIGN IN TO SEE YOURSIGN IN TO SEE YOUR

FEEDFEED

Learn More About Radar�

LatestLatest Trending

New SuitNew Suit

Brownstein Hyatt Farber
Schreck filed a trademark
and copyright infringement
lawsuit Thursday in Nevada
District Court on behalf of…
Calculated Industries, a
maker of specialty
calculators. The suit takes
aim at Johnson Level & Tool
Mfg. Co. for selling products
which allegedly infringe the
plainti! 's 'Construction
Master' and 'Material

Read More

New SuitNew Suit

MV Transportation sued
Teamsters Local 631 on
Thursday in Nevada District

·

·

TRENDING STORIESTRENDING STORIES

Jill Beck Runs for Pennsylvania
Superior Court

THE LEGAL INTELLIGENCER

Young Lawyers Want Ted Lasso
as Their Leader, Not Bobby
Knight. Will They Get Them?

THE AMERICAN LAWYER

Judge Matthew Wolf Runs for
Commonwealth Court

THE LEGAL INTELLIGENCER

Longtime Paul Hastings CFO
Departs Following Wave of
Exits

THE AMERICAN LAWYER

Employment Chairs Lead Mass
Departure From Lewis Brisbois
To Newly Launched Firm

THE AMERICAN LAWYER

Law Firm Leadership's Guide to
Strategic Implementation of
GPT-4

Law.com Editors and Analysts
O"er Top Trends to Watch for
2023

State of the Industry: What a
Di"erence a Year Makes

FEATURED FIRMSFEATURED FIRMS

Law O!ces of Gary Martin
Hays & Associates P.C.
(470) 294-1674

Law O!ces of Mark E.
Salomone
(857) 444-6468

Smith & Hassler
(713) 739-1250

Premium SubscriptionPremium Subscription

With this subscription you will receive

unlimited access to high quality, online, on-

demand premium content from well-respected

faculty in the legal industry. This is perfect for

attorneys licensed in multiple jurisdictions or

for attorneys that have fulfilled their CLE

requirement but need to access resourceful

information for their practice areas.

View Now

Team AccountsTeam Accounts

Our Team Account subscription service is for

legal teams of four or more attorneys. Each

attorney is granted unlimited access to high

quality, on-demand premium content from

well-respected faculty in the legal industry

along with administrative access to easily

manage CLE for the entire team.

View Now

Bundle SubscriptionsBundle Subscriptions

Gain access to some of the most

knowledgeable and experienced attorneys with

our 2 bundle options! Our Compliance bundles

are curated by CLE Counselors and include

current legal topics and challenges within the

industry. Our second option allows you to build

your bundle and strategically select the content

that pertains to your needs. Both options are

priced the same.

View Now

Go to CLE CenterGo to CLE Center

Legal NewswireLegal Newswire

International Institute for
Conflict Prevention &
Resolution (CPR) Debuts
Online...

Ehline Law Firm Celebrates
the Paul Ehline Ride San
Bernardino 2023

Rocky McElhaney Law Firm
Files Sexual Assault Lawsuit
Against Hilton Hotel

College of Commercial
Arbitrators Announces 2023
Associates Selected for
Prestig...

Submit a press release

Subscribe to National Law Journal

Don't miss the crucial news and insights you need to make informed legal decisions. Join National Law
Journal now!

Unlimited access to National Law Journal Access to additional free ALM publications

1 free article* across the ALM subscription network every 30

days

Exclusive discounts on ALM events and publications

Already have an account? Sign In

Join National Law JournalJoin National Law Journal

5/4/23, 10:11 PM
Page 1 of 1


